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BRIEF OF PLAINTIFFS-APPRT.T.flMTc; 


Statement of the Case 
and Facts 


The S.S. TOSAHARU MARU, arrived at Pier 6, Brooklyn, 
on or about July 27, 1970, from Japan with cargo consigned 
to plaintiffs-appellants under ocean bills of lading which 
included the provision: 


b * Sf ° f stevedores and Others. 

tC> any other Provision 

hereof it is hereby expressly agreed that all 

(iJjcTnd^' a ? ents and dependent contractors 
l in partlcular ' but not by way of 

Cardpr^f" stevedores) used or employed by the 

th»til.'° r thG purpose of or in connection with 
the performance of any of the Carriprq ■ 

under this Bill of Lading 

benelifontfrKh^ f f “ 3ea ° r ^P 1 "^ have ™he 
i■ ■ . . ot atl rights defences, exceptions from nr 

nat^e Je?| r ?ed 1 to b or ity ° r l,,,munities ° f whatsoever 
^ efe rred to or incorporated herein applicable 

hereunde^s^that t0 WhlCh the Carrier is entitled 
servant ^ no Clrcum stances shall any such 

a™ ^?" t K- 1 ^ gent ° r ln dependent contractor be under 
any liability greater than that of the carrier 

thft U ?o- r ;h Ifc 13 hereby further expressly agreed 
that f ° r the p Ur p OS e of the foregoing provision 
the Carrier is or shall be deemed to be acting 
as agent or trustee on behalf and for the benefit 
of all persons who are or may be its servants a nflnfo 

the^purpose^f con “ actors from time to time for' 

of aSy o? la?rie^ 1 oh?° nn r? ti ° n “ ith the Performance 

and that ali Z ^ ’ 

?n £ JSSSoiS by ?his i BUr 0 f h Lad™g" Ct "°" t ^ ned 



The steamship company that issued the bills of 
lading containing this clause, in addition to entering into 
this contract with the shippers engaged International Terminal 
Operating Co., Inc, (I.T.O.) to discharge and load cargo 
including the incidental storage of cargo at its pier and 

shed facility until delivery of same could be made to the 
proper parties. (31a paras 6 & 7) . 

There was no contract entered into between this 
steamship company and McRoberts Protective Agency, Inc., (here¬ 
inafter McRoberts), but it was actually I.T.O. who in turn 

contracted with McRoberts to provide protective service. 

(31a para 8). 

on August 1, 1970 , after the cargo consigned 
to New York was completely unloaded and stored in a pier 
shed, that cargo giving rise to this suit was discovered 
to be missing. The Trial Court attributed this loss to 
dificient guarding services inside the P W shed by McRoberts. 
<8a, Judgment was entered against McRoberts by the Trial Court 
»ith the conclusion that McRoberts is entitled to the 
$500-per-package limitation. ( 7 a ). 


(2) 



The Decision Below 


The District Court, upon the opinion of Honorable 
Kevin Thomas Duffy dated August 7, 1974, recognized and the 
appellants do not here contest the right of parties to a bill 
of lading to extend by contract the limitation of liability 
of $500-per-package as set forth in the Carriage of Goods 
by Sea Act [46 U.S.C.A. § 1304 (5)] to others who 
are not included in the Statute.* Neither do the parties 
contest the finding of the Trial Court that the stevedore, 
in this case I.T.O., has the benefit of the limitation of 
liability, because as the District Court states "its liability 
is expressly limited by the Bill of Lading." 

The Court, completely obliterating the legal distinc¬ 
tions between employees, agents and independent contractors 
stated that McRoberts, by analogy, should have the benefit 
of the limitation that I.T.O. had, because McRoberts is an 
independent contractor of I.T.O. 


* 46 U.S.C.A. § 1301 (e) provides: "The term 'carriage of goods' 
covers the period from the tine when the goods are loaded on to 
the time when the goods are discharged from the ship". Since it 
is undisputed that the goods in the case at bar were lost well 
after "discharge from the ship" C.O.G.S.A. was not applicable 
as an Act of Congress. C.O.G.S.A.'s $500 per package limitation 
was merely incorporated by reference and derived its sole vitality 
from the expressed intention of the parties who could no more 
expand the coverage of an Act of Congress than amend the 
Constitution of the United States. 
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Accordingly, the Court below erred in that McRoberts 
was not one of the persons included in the contract between 
the steamship company and cargo owner, and the right to otherwise 
diffuse the limitation was not included in Clause 37 of the 
bill of lading contract. 



POINT I 


THE TRIAL COURT ERRED IN 
EXTENDING THE TERMS OF BILL 
OF LADING CLAUSE 37 TO A 
PARTY NOT SPECIFICALLY REFERRED 
TO WITHIN THE CLAUSE. 

The services performed by McRoberts were 
clearly pursuant to an agreement to which neither the 
cargo owners, nor the steamship company was a party. 

(44 A para 8) 

The language of Clause 37 of the Bill of 
Lading clearly indicated that all servants, agents and 
independent contractors employed by the steamship 
company shall have the limitations of liability. In 
ToyomenXa, Inc, y. Toko ,Kaiun Kabushiki Kaisha , 342 F. Supp. 
292 (S.D. Tex. 1972) the Court reviewed the theory of third- 
party beneficiary type contracts in the light of the RESTATE¬ 
MENT and noted: "The significance of classifications of 
beneficiaries is that certain rights and privileges have 
been accorded to certain classes of beneficiaries". 

The leading case supporting the granting of 
limitations of liability to stevedores was A.M. 

Co llins & Co. y. Panama R. R., 197 F .2d 893, cert, denied 344 
U.s. 875 (1952). However, Judge Holmes in his dissenting 
opinion, at page 898, stated: 


(5) 



"The right of the ship or carrier to limit its 
liability for negligence to an amount not exceeding 
$500 is in derogation of the common law and must be 
strictly construed. It does not shield an employee, 
not a party to the bill of lading, who (for instance) 
negligently sets fire to or otherwise negligently 
injures the cargo. No ship, carrier, or party to 
the bill of lading, is being sued in this case, 
but only the corporate stevedore, which is 
primarily liable under the decision of Reid v. 

Fargo, 241 U.S. 544, 36 S. Ct. 712, 60 L. Ed. 

1156.*** 

* * *The appellee owed a duty to the public to 
keep its stevedoring equipment in a safe condition; 
the answer admits that it did not do so. Where an 
agent violates a duty that he owes to a third-oarty, 
he is personally liable to the latter, not 
by reason of his agency, but upon the ground 
that he has failed in his common law obligation 
not to injure another.*** 

'The liability of an agent for his own negligence 
has long been embedded in the law.' Brady v. 
Roosevelt S.S. Co., 317 U.S. 575, 580, 63 S. Ct. 

425, 428, 87 L. Ed. 471.*** 


The bill of lading in this case limited the carrier's 
liability in question to $500, but did not confer 
upon the carrier the power to diffuse partial 
dispensations to its negligent stevedores or other 
agents for their wrongful acts." 

The Fourth Circuit Court of Appeals in Robert C. 

Herd & Co. v. Krawill Machinery Corp ., at 256 F. 2d 946, 

after stating that the immunity conferred by the Act and the 

bill of lading is personal to the ship and its owner went on to 

state; 

"If there were a contrary intent, nothing 
would have been easier than to say in the 
statute or in the bill of lading that the 
limitation applies to the ship, its owners and 
loading agents***" 



The origins of the doctrine whereby a non-party 


to a contract can claim rights under that contract as McRoberts 

here attempts brings us back to the opinion of the N.Y. 

Appellate Division in Seaver v. Ransom , 168 N.Y.S. 454 (App. 

Div.1917) at page 459, where it was stated: 

"We conclude therefore that in order to have 
the benefit of such a contract it should appear 
from the contract that it was made for the 
benefit of the plaintiff [i.e., the third-party 
beneficiary] and that there must be some equitable 1 
or moral duty from the contractee to the plaintiff" 

Nothing from the language of the bill of lading can 

support a claim that Clause 37 was made for the benefit of 

McRoberts and no such finding was made by the District Court. 

fi'0 

In Herd v. Kr? /ill Machinery , 359 U.S. 297/, the Supreme Court 
stated: 


"*** Similarly, contracts purporting to grant 
immunity from, or limitation of liability must be 
strictly construed and limited to intended benefici 
aries, for they are not to be applied to alter 
familiar rules visiting liability upon a tort¬ 
feasor for the consequences of his negligence, 
unless the clarity of the language used expresses 
such to be understanding of, the contracting 
partie. Boston Metals Co. v. The Winding Gulf, 

349 U.S. 122, 123-124." 


(7) 






Not only does the Bill of Lading Clause 37 not 
purport to grant a limitation of liability to McRoberts but 
the Court will note that in the McRoberts contract with I.T.O., 
I.T. 0. did not purport to extend to McRoberts the personal 
limitation of liability which it received by virtue of the ocean 
bill of lading clause. 

Accordingly, McRoberts can claim no rights from 
the bill of lading. 


(8) 




POINT II 


THE COURT BELOW ERRED IN 
EXTENDING THE BENEFITS OF A 
CONTRACT TO ONE WITHOUT 
PRIVITY OR THIRD PARTY 
BENEFICIARY STATUS 

Only the parties to a contract may enforce contract 
provisions. U.S. v. Voqes , (E.D.N.Y.-1954) 124 F. Supp. 543. 

A sub-contractor such as McRoberts is not a third-party- 
beneficiary of the contract between the steamship company and 
cargo owners, unless the contract clearly states that the 
sub-contractors are to be included. if not so stated they 
are mere incidental beneficiarys. Cerp Construction Co. v. 

—- J* C1 - r y • 1nc •f 299 N.Y.S. 2d 560, affirmed 298 N.Y.S. 2d 469. 

The Opinion below suggests that the District Court 
was of the view that employees and agents of the stevedore 
have the protection of their principals. However, the case cited 
for the proposition, Carle & Montanari, Inc, v. American Export 
Isbrantsten Lines, Inc .. 275 F. Supp. 76 (S.D.N.Y.), aff'd 
386 F. 2d 839 (2d Cir. 1967), cert, denied 390 U.S. 1013 (1969), 
is not authority for the proposition stated because the holding 
of that case was that the parties to the bill of lading expressed 
the intention in Clause 17 and Clause 2 of that bill of lading 




to include the various persons as those to whom limited liability 
has been extended. The case would have no meaning had the limitation 
been applicable to stevedores simply because they are contractors 

engaged by carriers. In the Herd case, supra , the Supreme Court 
observed (P.302): 

oi°?S n K-?? th e limitation-of-liability provisions 

we see that they, like Sec. 1304 
(b) of the Act and its legislative history, do not 
advert to stevedores or agents. Instead they deal 
only with the 'Carrier's liability* to the shippers. 

T I? e Y, S u y that the Carrie r’s liability, if any, 
shall be determined on the basis of $500 per package.' 

thtl e *-h S ' fcl ™ 3 ' n ° thin 9 in those provisions to indicate 
the contracting parties intended to limit the 
liability of stevedores or other agents of the carrier 
for damages [caused by their negligence] If such had 
been a purpose of the contracting parties it must be 
presumed that they would in some way have expressed 
it in the contract." 

From the language it is clear that independent 
contractors do not have the limitation of liability afforded 

to their principals which is precisely what the District Court 
held in this case. 

Even the premise for the Court's erroneous analogy 
is without merit where the Court asserted that agents of the 
stevedore have such protection. In the same Herd opinion the 
Supreme Court said (pp. 304-305). 







"In Brady v. Roosevelt S.S. Co., 317 U.S. at 
580-581, this Court said that 'The liability of an agent 
for his own negligence has long been embedded in the law,' 
that 'withdrawal of the right to sue the agent for his 
torts would result at times in a substantial dilution 
of the rights of claimants,' and that withdrawal of 
that right would be 'such a basic change in one of the 
fundamentals of the law of agency [as] should hardly be 
left to conjecture.' This Court has several times held 
that an agent's only shield from liability 'for conduct 
harmful to the plaintiff ***is a constitutional rule of 
law that exonerates him.' Sloan Shipyards Corp. v. 
Emergency Fleet Corp., 258 U.S., at 567; Brady v. 

Roosevelt S.S. Co., 317 U.S., at 584. Any such rule 
of law, being in derogation of the common law, must be 
strictly construed, for '[n]o statute is to be construed 
as altering the common law farther than its words import 
It is not to be construed as making any innovation upon 
the common law which it does not fairly express.' Shaw 
v. Railroad Co., 101 U.S. 557, 565; see Texas & Pacific 
R. Co. v. Abilene Cotton Oil Co., 204 U.S. 426, 437." 

The basic legal responsibility of a stevedore in 

relation to his liability as a tort feasor for damage to goods 

was the subject of consideration by the High Court of Australia, 

in Wilson v. Darling Island Stevedoring & Lighterage Co. , 

(1956), 1 Lloyd's List L.R. 246. The views of that Court 

were quoted, with approval, by the Supreme Court in Herd & Co. v. 

Krawill Machinery Corp., supra ,as follows (p.308): 


CU) 






carriaae and it t com P lete stranger to the contract of 
hill S i'J" d n ° concern of h is whether there is a 

»r_ 1 ^" a ° f 1 dl ” g . or or, if there is, what are its terms 

He is engaged by the shipowner and by nobody else and the" 

handles the needs Le te Ms 

contract with the shipowner and nowhere else. The shioowner 
has no authority whatever to bind the shipper or consignee 
of v.argo by contract with the stevedore, and there is ? 

°P inion ' no principle of law— deducible from the 
Elder Dempster Case er from any ether case - which compels 

!ji tk! !" C V f any contr act between the shipper or consignee 
and the stevedore. If the stevedore negligently soaks 
cargo wrth water and ruins it, I can find neither ?Se 

of his tort?°" raCt t0 save him fr om the normal consequences 


In —- bot Corp. v. S.£ . Mormacscan 235 F. Supp. 845 (S.D.N.Y. 
1964), the District Court held that when parties intend to extend a 
benefit to someone who is not a party to the contract they can do so 
by clearly expressing their intention in the contract in so many words. 
This Court affirmed the decision (441 F. 2d 476) pointing out 


that in — rle & Montanari r Inc , v. American Export Isbrandsten Lines 
Inc. (supra) cited by the District Court in the instant action the 
bill of lading included the language "all agents and all 
stevedores." 275 F. Supp. at p. 78. This Court concluded: 


We will 'not stretch the language when the party 
drafting such a form contract has not included a 
£ r0 y 181 ?? 1 . t easi -!y might have.' The Monrosa v. 
Ca rbon Black Export, Inc. 359 U.S.”l6o, 183 (1959) " 


but made a 


The District Court here did not stretch the language 
new contract based on an analogy that is not supported 


by law. 
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CONCLUSION 


THE DISTRICT COURT DECISION SHOULD 
BE REVERSED TO THE EXTENT THAT IT 
PERMITS MCROBERTS TO LIMIT ITS 
LIABILITY TO $500 PER PACKAGE. 


Respectfully submitted, 

VINCENT, BERG & RUSSO 

Attorneys for Plaintiffs-Appellants, 

Toyomenka, Inc. 

127 John Street 

New York, New York 10038 


HILL, RIVKINS, CAREY, LOESBERG & O'BRIEN 
Attorneys for Plaintiffs-Appellants 
Marubeni-Iida (America), Inc. and 
Murilspun, Ltd. 

96 Fulton Street 

New York, New York 10038 


CARMEN A. RUSSO 
STEPHEN A. FRANK 
LEO P. CAPPELLETTI 
MARTIN B. MULROY 

Of Counsel 
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•VI . .Defendants, t 

-and- 

YAMASUBI^ATg^HfNIHON STEAMSUIP CO., LTD., 

Third Party Plaintiff, 

-against- 

IITTERNATIOMAL TERMINAL OPERATING CO., INC ' 

Md MaROBERTS PROTECTIVE AGENCY, INC., i 

Third Party Defendants. 






APPEARANCESx 


VINCENT 6 BERG & RUS30, ESQS. 

Attorneys for Plaintiff Toyomenka, Inc. 

By •’ Stephen A. Frank, Esq. 

Of Counsel 

RILL, RIVKINS, WARBURTON, ESQS. 

Attorneys for Plaintiffs Maruboni-Iida (America), Inc. 

and Murilspun Ltd. 

By Leo P. Cappelletti, Esq. 

Of Counsel 

KIRLIN, CAMPBELL & KEATING, ESQS. 

Attorneys for Yairtashita-tShinnihon, Ltd., 

Defendant and Third-Party Plaintiff 
»y Harold V. Higham, Esq. 

Richard H. Sommer, Esq. 

Of Counsel 

Hl&L, BETTS 4 NASH, ESQS. 

Attorneys for Third Party Defendant 

International Terminal Operating Co., Inc. 
By Michael J. Ryan, Esq. 

Of Counsel 

J. ROBEP.T MORRIS, ESQ. 

Attorney for Third Party Defendant 

McRoberts Protective Agency, Inc. 

By Henry E. Gorayeb, Esq. 

Of Counsel 


KEVIN THOMAS DUFPY, D.J. 

These two consolidated actions were tried to the 
Court sitting in admiralty, as both involve the loss of 
certain goods shipped on the S.S. Tosahura Maru which arrived 
freer Japan et Pier 6, Brooklyn, on or about July 27, 1970. 
PlAlntiff Toyoetenka, Inc. (hereinafter "Toyomonka") aborts 




3 . 


a claim for thr non-dolly ery of 12 cartons of woolen piece 
flood* shipped under bill of lading YN-133, and 16 cartons 
•of voplen piece goods shipped under bill of lading YN-134. 
Plaintiffs Marubenl-Iida (America), Inc. and MurilBpun Ltd. 
(hereinafter collootivoly "Marubeni") claim non-delivery of 
IS'bales 93 .woolen piece goods’shipped under bill of lading 

lYamaahita-Shinnihun Steamship Co., Ltd. (hereinafter 
*Y*S#' Line") is the owner of the "Tosahura Maru" and cor- 
tractedrwith, the International Terminal Operating Co., Inc. 
■IheiLalaaftcr "ito") for the latter to discharge, take care, 
control* store, protect and deliver the goods consigned to 
foth on the Tosahura Maru, including tho cartons and 
bales at issue in this action. ITO, in turn, contracted 
Vitb MoRoberts Protective Agency, Inc. (hereinafter "KcRoberts") 

to provide guards and protective service at Pier 6. 

- > 

It is undisputed that the bills of lading under 
tfbioh^thc, oar cons and bales aL issue wore shipped are sub¬ 
ject to the. Carriage pf Goods by Sea Act (46 U.S.C. 51300 et seq.) 
•hd-'itp liability limitations, not only by their terms but 
.«lso.by operation of law. It is also agreed that each of 
t&e. cartons or bales constitutes a package within the mean¬ 
ing of bills of lading and the Carriage of Goods by Sea 
*>t. 

3a. 
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In the pretrial order the plaintiffa amended their 
complaints to allege a direct liability to them because of 
the negligence of ITO and McPoberts. Y.S. Linos also asserts 
•.claim for indemnity, including attorney's fees and dis¬ 
bursements egninst ITO and McRoberts. in turn, ITO asserts 
a similar claim for indemnity rfgainst McRoberta.. McRoberta 
haa v c?08S-clained against ITO. 

ITO nnd McRobertn disclaim any liability and assert 
that even if liablo they are entitled to the package limita¬ 
tion of COG™. They further defend against the direct claim 
of t{ie plaintiffn on the basis that it i 3 barred by the 
Statute of Limitations and that thiB Court lacks jurisdic¬ 
tion- over tho subject matter of the suit. 

All of those legal gyrations arise from a very-sim¬ 
ple set of facts. Plaintiffs were tho owners of certain 
bnloa.^nd,cartons of pieco goods shipped from Japan to 
Brooklyn• .Forty-two out of the 43 bales and cartons were 
unloaded from the Tosahura Mnru, but 1 carton under bill of 
lading KN-99 consigned to Marubeni was not unloaded. Y.S. Lines 
ndmitf liability .for tho iocs of this carton but urges that 
the COGSA $500.limitation bo applied to the loss. I agree 
thatftbs limitation should no apply. 

Thg o ,h‘ir 42 cartona and bales were placed by ITO 
in the bsl® area of tho shed on Pier 6. The bale area was 

4 c 



protects by « guard employee o( MoRoberto whose responsl- 
blllty Included making euro that the packages wore taken 
out of the area only upon presentation of an order. MeRoberts 
•leo supplied « guard on each of the two loading platforms 
Where the truck, com. to pick up merchandise on Pier 6. Two 
other MeRoberts guard, were also on the dock during working 
hours, one patrolling and the other stationed In the crib 

«... There was also a McRobe,ts guard at the gate outside 

the dock. 

During non-working hours there was a MeRoberts 
guard at the gate and another inside the looked pier. 

On August 1, 1970, when the cargo consigned to 
Hew York was completely unloaded, the goods In question were 
discovered to be missing. The how and the wherefore of their 
disappearance remain, a total mystery. It Is clear, however, 
that on the day. I.otwecn the time that the Tosahura Maru 
arrived and the goods wore discovered missing there were at 
least 40 longshoremen working on the dock and various and 

sundry truckmen coming to pick up goods at the loading plat- 
form on the dock. 

The first question (and perhaps the most important 
on® from an economic point of view) is whether ITO and 
MeRoberts aro entitled to the COGS A limitation of liability 
as expanded by the bills of lading. Each of the three bills 
of lading contains the following clause: 







h^?“f» P ^ 3 ^ lc f t0 any oth « provision 
nereof It is hereby expressly agreed that nil 

*-^2%C!ii? , SS a S 

ssrsirsysss; 

SSEg‘’5l,7| t \?“ Porformance of any of the 
carriers obligations under the nm t ji 

fW*» conaidexytion of t £ te “; 5 

° r amplo ‘’ ad have the bonefu jf all 

entitled hereunder so tha* < n i 

FSSsS 

2.Jf h £°;* 90ln « P^lBloi ?Je 2«Ser P U P Sr 

snail be deemed to b« 1 iS 

on behalf and fo£ the benefit of°2l? ° r truat,a 

rnd.^"t My 150 ita ™t 3 ? f .^ t ™’ 

SftSSS TST'SaSs^Ig Sr for 

Sl^Ul°of*?L? f Carrlers “hllgaSoSTuSS; 

“ &r- 

by this* Mii th o, c ^d t i r °“. contalned ln ° r a - dd —■*> 

IL ia ” ettled law that potties may expand the 
coverage of the carriage of Cood. by Sea hot by the tarm. 
of • Mil of lading. Seoroat Maohln. rorp v . s . s . Tlb . r 
«S0 r.ld WfSth Cir. 1171 ) . and that a .cavedoT^aart 
th. COOhh limitation -hare a. he re it. liability i. axpre.aly 
limited by th. bill of lading. Tha only Interesting gu.s- 

^^erts. ss independent oontraotor of 
““ “ * l, ° P rot «cted by th. limitation, clearly 

tha'toployeea and ag.nts of th. st.vedore hav. auoh protaotion. 
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tMontanarl,. Inc. v. American Export Inbrandtsnn 


iAatete&na,, W P. Supp. 76, (S.D.N.Y.) afTd, 386 F. 2d 839 
<21 CU. fJ ll&7), part, denied , 390 U.S. 1013 (1969). And, 

Nn I p»o«ld hold that he Roberts in this particular 

a^ald alao hava the benefit of the limitation. See 
lB#Wi Corporation v. Morddeutacher Lloyd . 1973 A.M.C. 
MHUiftOW«.*» 1973). 

In, any event, the pAmary responsibility for the 
fe4 44** gpode. at iasue Ilea with the carrier, Y.6. Line*, 
ot lading provides that the Hague Rules (COGSA) 

la,effect* 

** e on and after they 

are discharged from the'vessel and throughout 
t^A^eptirer time,the goods are in the custody 


The Maritime contract continued even after the goods were 
unleaded on the pier. 

ha has been frequently and recently held, the 
^tapet continued to govern the relationship 
between the plaintiff and Lloyd [the shipper] 

|Xft*XVdischarge but before delivery.of.[the 
3®od» J to plaintiff or its agent." 
gPialr Typewriter Co. v. H.V. Xulmerland 


J r. aupp. 1019, 1023 TS.D.tf.Y. \rny 

»fl\dr 483 P.id 645 (2d Cir. 1973). 

Jhe plaintiffs are therefore entitled to damages 

Jfosahura Maru and Y.8. Lines but such damages are 

4300 per package. A more substantial question 

is presented (^y^the olaimover Jjy y,s. Lines against I TO and 


\ 

/ 
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Me Roberts It is clear that except for tho 1 carton not 

*■*•■•■* frorx the Tosahura Maru, the other 42 cartons wore 
A*** by the. neqlicence of ITO or McRoberta. Each owed a 
fpfcy. of vprkjaanllke performance of its contract to Y.S. Lines, 
ftp#***although McRoberts' duty might bo said to have been 
i n nature. The duty of workmanlike performance 
fotieAed the duty of reasonable care. Sperry Rand v. 

Lloyd , supra . What constituted reasonable 
1pc%uMer the circumstances is a question of fact which the 
preoedeete are of little h^lp in determining. Here ITO had 
l|*ftnhenp guards «t the most vulnerable places on the pier: 
flpee crib. area* the bale area, the loading platforms and the 
• f• «**d a McRoberta guard was constantly on roving patrol 
^inq, vetoing hours, in non-working hours ITO had a 

guard at the gate and one locked insido the shr 
tA# %h* Pier, The ITO pier superintendent did not even have 
the pier. It is difficult to Imagine how much more 
*W0, po«ld„have done to exercise reasonable care. 

Thie Is not.a case such as Sperry Rand v. Horddeutschej 
bfciCfil, or Royal Ty pewriter Co. v. M.V. Kulmerland . 

tJEBtte ^ l * r * i fc * aa clear that the stevedore and terminal 
operator did pot employ sufficient guards. Here the number 
Mjid. guards was sufficient; it was the guarding that waa defi- 
Olent. It may well be that a barge or lighter tied up to 







th« pier one night and absconded with the goods in ques¬ 
tion such ns McRoberts invitos this Court to speculate. 

Bnt this speculation is proof of nothing. Even in such an 
eventuality the McRoberts guard inside the pier shed should 

have noticed the 42 bales and cartons being taken from the 

pier. 

Accordingly, r find*that the claimovcr by Y.S. 

Lines against McRoberts is valid and the claimover tgainst 
ITO Bust be dismissed. 

But the claimover also includes a claim for at¬ 
torneys fees and disbursements, in tho absence of a specific 
statutory provision, such an award lies within the discre¬ 
tion of the Court. See Sprague v. Ti conic National Dank . 

307 U.S. 161 (1939). Hero the Y.S. Lines failed to promptly 
pay or tender to the plaintiffs that which was owed. Even 
€he loss ,f' tho one carton which was admitted at trial was 
denied. T see no reason therefore to award attorneys fees 
and disbursements and that part of the demand is denied. 

The plaintiffs and tbe third party plaintiff having 
bsen accorded all that ie due to them, I find it unnecessary 
to discus* the other claims of the various parties. 

Settle judgments on notice in accordance with this 

opinion. 


V jM CTryia 

U. B. D. J. 


{% 


D*ted* Now York, Hew York 
August -y , 1974. 
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PLAINTIFF'S EXHIBIT "A" - BILL OF LADING YN-134 
ISSUED BY Y.S. LINE DATED JUNE 30, 1970 


10a & 11a 



vessej/ "To\tharu "iiru« 

^ Port of Loading_ p OTt pf 

YPkohaaa 8 Japan i; cw y or - } - 


Port of Diecharge 


VOY. NO. 

Final Dcttirution 


B/L No. 
(S/0 No.) 


TN-134 

(157) 


SHIPPER 


Toyo ilenkft iCaisha] 


MARKS AND NUMBERS 


2316 


2677 

ilEW YORK 
C/N0oS3029 
KADE Hi JAPAT 


CONSIGNEE A NpTIFY PARTY 

to order 

Toyoaonka Inc. c 
:«©w York 2 ixroadway 
*<ew York 17,Y„ 10004 


PACKAGES 


DESCRIPTION 


1 Oa.‘ton V.’ooler. Piece 


12 Ca 
_Jj Ca 
lo Ca 
****♦• 


vonr - do - 
- do - 

tonj 

**«•■** 


rony no. ioi-ahn 


BIHOFUDING ^ Y& LINE 


(YAMASHITA.SHINftlHON steamship co., ltd.) 


condition, of thi. BUI of be ‘^Ported .object to .U the term, and 

authorized or permitted Z IrEiStSSS ^ "Z" ^ P °" “ 

« H • **« and condition, of w.ter ^ we«,heTliter^be lr **!“* 

charges thereon. * <Wivered or transshipped on payment of a11 

‘•"-2- earn «i Ufa. „. 


- --» wuMiiiy, contents and 

^ , U WD Unle “ the «"W b« been exprewly 

thu Bill of Lading u not to be cotuidered U ,uch an .greetnenl 


WEIGHT 


MEASURE¬ 

MENT 


[ 

3 e 522 lbso 127*.10" 


Total: Eighteen (18) Carton* Only, 


■igning of 


REVENUE 

TON 


RATE OF 
FREIGHT 


FREIGHT 


J60o50 


«193o60 


TIM 

- 2209 - 
SX27001 
iiJSV; YORK 

0/170 33025-S302G 

- 2289 - 
SK27001 

C/M0oS3023-S3024 


'•ZM JfOM 

C/::OoS3(|76-S307S r S3110-S3U£ # 

\:ms 


- 2340 >• 

S427010 

C/h’O • S32J27-S3129 FLIGHT 


WILS I SK 27-50 I I 

3 ^ 2340 ^-- w ’ 2339 -| 0 /HO,S 313 O-S 3 iti 

OK 270 I 0 (Particular, abo. e fumUbed by Shipper) 

-rsrd^T^- ^-1-1 

_99£*4-SQ 16« 4-4enn P»ted.t= — TTTM 1970 

the number of original BuJTof Lading sutedh^rdn^dl^h” f tcamahi P • Ltd., the Master and the owner or the Vestel 
id. (Term, of BUI of Uding continued™b2* » *“ °* **“ te °° r «“» d **- of which being ^mX>3. dioSTrll 


w — — w 

-TjTM 
-* 233 


PAID 


Ex. Rate 


~'Yen:- 

69,696*. 


P A 


YAMASHITA-SHINNIHON STEAMSHIP CO., LTD 

/ / 
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PLAINTIFF'S EXHIBIT "E" 


- BILL OF LADING YN-133 


VESSEL: * Willi JfU 

o>- .-P9P °< l oaijfng r Port 

I otolituae, J apan Tfew 1 


Port of Discharge 

ffewTortt- 


VOY. NO. 

Final Destination 


BILL OF 


B/L No. 
(S/O No.) 

SHIPPER 

---___-. 

CONSIGNEE A NOTIFY PARTY 

TB-1J] 

(156) 

• 

i 

Toyo Menka Ka:aba 
Ltd • 

to ordar 

'oyoaenJca Inc. t Lew York 
i liroadwpy Lew York K.Y. 
10004 

MARKS AND NUMBERS 

“ JHC . '- 

PACKAGES DESCRIPTION 


4-501 


WEIGHT 


MEASURE- 

MENT 


46770 


CK24330 
1RS« YOilK 
CA0.S3090 

JiA.LjU I!* J/i'AU 

- 46771 - 
CI24330X 

C/W0.5308S 

- 46774 - 

0X27004 . 


- 46772 - 
0X24314 

c/;;o.fc> 3052 - > 305 *, 

33037-L30Gt: 


31 Cortona woolen Llece Goo 

3 Cartons - do - 

I 4 tartons 

********** 2t9QJ lbSj 108 ,. ltt 

23 tal: fourteen (14) Cartons 

Onlyv 


- ^6771 ■ 
OJCfe4330X 


-JO . -Jim • 

*-Ao,S 3138 ^ C/fo,SJ12l 


uoiitxoi' 


(Particulars above furnished by Shipper) 

■T A,en,: Swteafcsh " No. of original B(s)/L 0 (3 "Y 

______ — ^ s aka^ i/an-— 

COPY 

NOM-MFOOTl A RT F 




JUN.3 01970 


12a 












FORM NO 201 BRN 


REVENUE 

TON 


2,1 


^ Y.S.LINE 

^YAMA SHIT A-SHIN NIHON STEAMSHIP CO., ITD.) 


RATE OF 
FREIGHT 

j~ FREIGHT ~I 

PREPAID 1 COLLECT- 

$60'50 


f 

$163o35 



yamashita-shinnihon steamship CO., 


LTD. 









UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TOYOMENKA, INC. 


Plaintiff, 


-against- 

S.S. TOSAHARU MARU, and YAMASHITA— 
SHINNIHON STEAMSHIP CO., LTD. 
u/b/a Y.S. LINE, 

Defendants, 


YAMASHITA-SHINNIHON STEAMSHIP CO., LTD., : 

Third-Party Plaintiff, : 
-against- s 

t 

INTERNATIONAL TERMINAL OPERATING CO., INC* 
and McROBERTS PROTECTIVE AGENCY, INC. : 

Third-Party Defendants. : 


71 Civil 656 


AMENDED 

THIRD-PARTY 

COMPLAINT 

It 


~ ro ^ 

" a, 

* <3 "i 
-»r» 


li 


Defendant - Third-party plaintiff, YAMASHITA-SHINNIHON 
STEAMSHIP CO., LTD., by its attorneys, KIRLIN, CA MPBELL t KEATING, 
complaining of the third-party defendants alleges on information 
and belief; 


FIRST: 


At all times hereinafter mentioned third- 


party plaintiff, YAMASHITA-SHINNIHON STEAMSHIP CO., LTD., was and j 
now is a corporation organized and existing under and by virtue 
of the laws of Japan with an office and place of business at 
in care of its agent at 21 West Street, City, County, and State 
of New York, and owned and operated the S.S. TOSAHARU MARU in the 
carriage of merchandise by water for hire. 

SECOND: At all times hereinafter mentioned, third- 

party defendant, INTERNATIONAL TERMINAL OPERATING CO., INC., was 
and now is a corporation organized and existing under and by 
virtue of the laws of one of the states of the United States 
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I*” 4 has a„ office and place of business at Two Broadway, New York, 
New York 10004. 

THIRD: At all times hereinafter mentioned, third- 

P-rty defendant, McRoberts Protective Agency, Inc., was and now 
is a corporation organized and existing under and by virtue of 
the laws of one of the states of the United States and has an 
office and place of business at 21 West Street, New York, New York. 

FOURTH: On or about February 10, 1971, the plaintiff 

instituted a suit against third-party plaintiff in the United 
States District Court for the Southern District of New York, to ' 
recover damages in the total amount of $35,000 plus interest, 
alleged to have been sustained by the plaintiff in connection with 
the non-delivery of cartons said to contain woolen piece goods 
which were carried by the third-party plaintiff on board its 
vessel the S.S. TOSAHARU MARU, from Yokohama to New York, and was 
discharged from the vessel in good order and condition and in 
proper quantity at Brooklyn, Pier 6, into the custody of the 
third-party defendant, INTERNATIONAL TERMINAL OPERATING CO., INC., 
between July 29 and July 31, 1971, 

A copy of the summons and complaint is attached hereto 
•a Exhibit A and a copy of third-party plaintiffs answer is 
annexed hereto as Exhibit B. 

FIFTH: At all times material hereto the third-party 

plaintiff was a party to a written contract with third-party 
defendant, INTERNATIONAL TERMINAL OPERATING CO., INC., whereby 
the said third-party defendant agreed to provide terminal facili¬ 
ties, stevedoring and related terminal services to be performed 
•t Pier 6, Brooklyn, for third-party plaintiffs vessels and 
cargoes discharged therefrom and said third-party defendant agreed 
to do all necessary and required work in connection with the 
discharging, storage and delivery of such cargoes, including those 

/4c, 


I 
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mentioned in the complaint annexed hereto, and said third-party 
plaintiff agreed to pay, and did pay third-party defendant, 
INTERNATIONAL TERMINAL OPERATING CO., INC., for such services. 
That as a stated and/or implied term of the afore¬ 


mentioned contract the said third-party defendant, INTERNATIONAL 
TERMINAL OPERATING CO., INC., warranted that it would perform all 
such services in a proper and workmanlike manner. 

SIXTH: Third-party defendant, McROBERTS PROTECTIVE 

AGENCY, INC.,.was employed and engaged at Pier 6 to provide 
security and other watching services and to protect gooes 
landed at Pier 6. 

SEVENTH: That the said cartons, among others, were 

delivered into the custody of the third-party defendant, 
INTERNATIONAL TERMINAL OPERATING CO., INC., and said third-party 
defendant, INTERNATIONAL TERMINAL OPERATING CO., INC., received 
the cartons and agreed to store and deliver them in the same 
condition and number as received, to the parties entitled thereto. 


EIGHTH: 


If there was any loss, damage or misdelivery 


t 


i 

I 

i 




to the goods referred to in the suit instituted by the plaintiff, I 
such loss, damage or misdelivery occurred while the goods were 
in the custody, care and control of the said third-party defendants^ 
INTERNATIONAL TERMINAL OPERATING CO., INC., and McROBERTS PROTECT- 1 
IVE AGENCY, INC., and any such loss or misdelivery as may have 
occurred was due solely to the negligence and carelessness of 
the third-party defendants, or those for whom they were responsible, 
in the care, custody and delivery of the said cartons, all in 
violation of and breach of the third-party defendants' contractual 
obligations to the third-party plaintiff, and in breach of their 
warranties to perform in a workmanlike manner, and as a result 
of third-party defendants' negligence. Any such loss or damage 


/S ~ 3 - 
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as may have occurred was in no way caused or contributed to by 
|any negligence of the third-party plaintiff. 


NINTH: 


By reason of the premises, if there was any 


| loss, damage or misdelivery to the cartons as alleged in the 
| COra P laint ' and if the third-party plaintiff is under any liability 
j to the pi >.intiff for such loss, the third-party defendants are 

| Uable t0 the Said third-party plaintiff for any and all amounts ‘ 
i which may be adjudged as against the said third-party plaintiff, 
j together with all costs and expenses, including attorneys fees, ' 

; incurred by the third-party plaintiff in defending the action j 

instituted against it. 

WHEREFORE, defendant and third-party plaintiff, 

| YAMASHITA-SHINNIHON STEAMSHIP CO., LTD., demands judgment dismiss- j 
ing the complaint, together with costs and disbursements or, in j 
the event judgment is recovered against defendant and third-party 
plaintiff, YAMASHITA-SHINNIHON STEAMSHIP CO., LTD., that it have * 
judgment over and against or be indemnified by INTERNATIONAL 
TERMINAL OPERATING CO., INC., and McROBERTS PROTECTIVE AGENCY, 

INC., together with costs, disbursements, counsel fees and other 
expenses incurred in the defense of the action, and that 
defendant and third-party plaintiff, YAMASHITA-SHINNIHON STEAMSHIP 
CO., LTD., have euch other, further and different relief as the i 
the cause may require. 


Dated: New York, New York 
June 23, 1972 


KIRLIN, 


ILL & KI 


A neraber*"T5r xf/e Firm r 
Attorneys for Defendant and 
Third-Party Plaintiff 
YAMASHITA-SHINNIHON STEAMSHIP 
CO., LTD. 

120 Broadway 

New York, New York 10005 
(212) 732-5520 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


riLZfJ 

V.S. DISTRICT COURT 

Jul 19 12 28 fH '72 

s.i.tr N.Y.. 


TOYOMENKA, INC., 


Plaintiff, 


j - against - 

| S.S. TOSAHARU MARU, and YAMASHITA- 
j! SHINNIHON STEAMSHIP CO., LTD. 


d/b/a Y.S. LINE, 


Defendants. 


YAMASHITA-SHINNIHON STEAMSHIP CO., 
LTD., 

Third-Part;’ Plaintiff, 

- against - 

INTERNATIONAL TERMINAL OPERATING CO., 
INC., and MeROBERTS PROTECTIVE AGENCY. 

INC., 

Third-Party Defendants. 
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ANSWER TO AMENDED 
-X THIRD-PARTY COMPLAINT 
: AND CROSS-CLALM 


Third-party defendant, INTERNATIONAL TERMINAL OPERATING 
CO., INC., by its attorneys, HILL, BETTS & NASH, answering the 
amended third-party complaint herein alleges upon information 
and belief as follows: 

FIRST: Denies knowledge or information sufficient to 
form a belief as to the allegations contained in paragraph "FIRST" 
of the amended third-party complaint. 

• I 

SECOND: Admits the allegations contained in paragraph 
"SECOND" of the amended third-party complaint but alleges that its 1 
principal place of business is at 17 Battery Place, New York, N.Y. 
and not 2 Broadway, New York, N.Y. 
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THIRD: Denies knowledge or Information sufficient to 
form a belief as to the allegations contained in paragraph "THIRD" 
of the amended third-party complaint. 

FOURTH: Denies the allegations contained in paragraph ! 
"FOURTH" of the amended third-party complaint except admits that 
a copy of the summons and complaint and third-party plaintiff's 
answer thereto are attached as exhibits. 

FIFTH: Admits the existence of a written contract be¬ 
tween third-party plaintiff and third-party defendant, INTER¬ 
NATIONAL TERMINAL OPERATING CO., INC., but begs leave to refer to 
the terms and conditions of the contract at the trial of the ac¬ 
tion. Except as expressly so admitted, denies the allegations 
contained in paragraph "FIFTH" of the amended third-party 
complaint. 

SIXTH: Admits the allegations contained in paragraph 
"SIXTH" of the amended third-party complaint. 

SEVENTH: Denies the allegations contained in paragraph 
"SEVENTH" of the amended third-party complaint. 

EIGHTH: Denies the allegations contained in paragraph 
"EIGHTH" of the amended third-party complaint. 

NINTH: Denies the allegations contained in paragraph 
"NINTH" of the amended third-party complaint. 

AS AND FOR A CROSS-CLAIM AGAINST 
THIRD-PARTY DEFENDANT MeROBERTS 
PROTECTIVE AGENCY, INC., THIRD- 
PARTY DEFENDANT INTERNATIONAL 
TERMINAL OPERATING CO., INC., 

ALLEGES AS FOLLOWS: 


2 








TENTH: That prior to July 1971, third-party defendant, I 
MoHoberts Protective Agency, Inc, .at engaged by third-party 
jdefendant, INTERNATIONAL TERMINAL OPERATING CO., INC., to perform ! 
watching and security servicer at Pier 6, Brooklyn Port Authority ' 
pursuant to the terms of a contract. 

j ELEVENTH: That during July and August 1971, third-party ' 

defendant, McRoberts Protective Agency, Inc., was performing I 

watching and security services at Pier 6, Brooklyn Port Authority I 
pursuant to the aforesaid agreement. 

TWELFTH: That any loss sustained to plaintiff's cargo 
as alleged in the complaint and amended third-party complaint was * 
solely due to the negligence and breach of contractual obligations ' 
of third-party defendant, McRoberts Protective Agency, Inc., and 
was not due to negligence or breach of contractual obligations by 
•third-party defendant, INTERNATIONAL TERMINAL OPERATING CO., INC. 

THIRTEENTH: That by reason of the premises, third-party 
defendant, INTERNATIONAL TERMINAL OPERATING CO., INC., is entitled 
to recover fro- third-party defendant, McRoberts Protective Agency, 
Inc., any and all amounts it may be required to pay to plaintiff 
j or third-party plaintiff and also the reasonable counsel fees and 
disbursements incurred in participating in this litigation. 

WHEREFORE, third-party defendant, INTERNATIONAL TERMINAL 
OPERATING CO., INC., demands Judgment dismissing the amended thirJ 
party complaint herein or in the alternative Judgment over-against 
third-party defendant, McRoberts Protective Agency, Inc., for any 
amounts it may be required to pay to plaintiff or third-party 
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plaintiff together with reasonable couneel fees and disbursements 
incurred in participating in this litigation. 



Attorneys for Third-Party 
Defendant and Cross-Claimant 
International Terminal Operating 
Co., Inc. 

No. 26 Broadway 
New York, N.Y. 10004 
269 - 2100 
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UNITED STATES DISTittJ:' COU.iT 

SOUTHED DISTItlCi jF Ki>V YOP.K X 


TOYaiiiJivrt, INC., 


Plaintiff, 


- -against- 

S.S. TOJAiAdU ;iA.-HJ, and YA .A jHIlA-3KI iiDION 
SfSAilSHlP CO., Lip. d/b/a f.S. LINK, 

Defendants. 
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IA1 iASHHA-SNINN1H0W STKAt&IIP CO., LTD., 

Third-Party Plaintiff, 
-against- 

INT23NATI0NAL T.itilNAL OPEUTINu 00., INC.. 
and IIcROBfitTo PROTECTIVE AGENCY, INC., 

Third-Party Defendants. 


I I 

Third-Party Defendant, MciJOBENTS PrtCTKCflVK AGENCY, 
INC., asnwering the cross complaint of the third-party defendant, INTEd- 
KATIONAL OPnilATIi.G CO., INC., herein alleges upon information and belief: 

! 

FIRST: Denies eqch and every allegation contained 
in paragraphs "TE.’TH, 11 and "ELEttelTH," of the cross complaint of the 
third-party defendant except that it is admitted that the third-party 
defendant PciOaiff3 PROTECTIVE AGENCY, INC. had a cont -act for service 
at Pier b in the Borough of Brooklyn and begs leave to refer to said 
contract at the time of the trial of this action. 

I 

SECON 3: Denies each and every allegation contained 

I 

in the paragraphs of the cross complaint designated: "t 

"THIKTEKITH." I 

I 

I 

WHEdSPO.GJ, third-party defendant, acICuivti’d P.iQTECT- 
IVE AGjJJCY, INC., denands judgment dismissing the cross complaint herein,! 
with costs. 



/• NL.Ji jiCl' ab.icia 

/Attorney for Third-Party 
Defendant 

KcflDJEitTi PROTECTIVE AGENCY*. 
INC. 1 

111 Fulton Street 
New York, New fork 10038 ! 

T»7. V n. 7i?_dA?7 
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UNITED STATE! DISTRICT OUIWT 
SOUTH OVj'.tilJCOMl _ _ X 

TO .GKENAA, INC., 

Plaintiff, 

-against- 

S.o. TOSAiLtR'd IDiitU, and YA -i j.iIT.L-ii.-iI.! J1K0N 
oii^A.SHi P CO., LiO. d/u/a i.S. LINN, 

Defendants. 71 Civil 656 

-and- 

YAlASiilTA-SHIiinlHGN SfEANdAP CO., LTD., 

Third-Party Plaintiff, 

-against- 

» 

INTjLRNATIO.jAL fEi'.JiiAL OPi^tuTING CO., INC. 
and HcXWitiS PROTECTIVE Air.;CY, INC., 

Third-Party Defendants. 

_X 

i 

Third-Party Defendant, heROBERTS PRDTECTIV^AGi^CY, 
INC., answering the amended third-party complaint of the defendant and 
third-party plaintiff, YANASKITA-SHIKNIHON STEAiSHIP CO., LTD., herein 
alleges upon information and belief: 

I 

i FlrtSX: Denies any knowledge or information thereof 

I 

sufficient to form a belief as to the truth of the allegations contained 
in the paragraphs of the amended tnird-party co.iplaint designated: 
j "FIRST," "SiCOi.'D," "FOUICTH," "FIFTH," and "SEVBffH." 

t 

SECOND: Denies eacn and every allegation contained 
I in the paragraph of tne amended third-party complaint designated: 
f "SIXTH,'' except that it is admitted that the third-party defendant, 

HeROBERTS PROTECTIVE AGENCY, INC., was engaged to provide certain services 
at Pier 6 and third-party defendant begs leave to refer to said contract 
at the trial of this action. 

I 

THIRD: Denies each and every allegation contained 

in the paragraphs of the amended third-party complaint designated: 

| "EIGHTH," and "NINTH." 

AS Aim FOR A C.tOSS COMPLAINT AGAINST 
THE fiilAD-.'AATY DEFENDA.T INf£i(NATIONAL 
TFhiUNrtL QPiluTINU CO., INC. THE TKIND- 
PArtT DEFENDANT .lcHCUERTS PROTECTIVE _ 

AG&iCY, INC. RESP^CTFJLLX ALLEGES HE'iSli.’ k <*- 

UPON LlfCR AVION -qiP BELIiFt _ 

FOU.CTHi That at all timoa hereinafter mentioned 


I. 



o 

"n 


?, 
•>0 

& <Ve 

o 

■t '■> 







was 


third-party defendant, IMTERKAYIONAL TeR/LLjAL OPtliAlHiG CO., LJC., 
and still is a Delaware corporation with an office at 17 Battery Place, ! 
j 1/1 Borough of lianhattan, City and State of hew York. 

FXFTHi That at all the tines hereinafter nentioned 
jj tne third-party defendant, McJDBSRTS PROTECTIVE AGiJiCY, LJC., was and 
still is a domestic corporation with its principl place of business at 
j 21 Street, in the Borough of Manhattan, City and State of new York. 

SIXTH: That at tne time andplace .mentioned in the 
amended third-party complaint and the other pleadings served herein tne 

If 

11 third-pirty defendant, L.TEMirATIOilAL TEH.-.IHAL OPERATING CO., E!C., oy a 
I written contract with the third-party plaintiff was engaged in discharg¬ 
ing the cargo from tlie S.3. TOAAHAdd >JLTJ on Pier 6 in the Borough of 
Brooklyn. 

* » 

SEVE.TH: That the said cargo being disenarged was 

in the care, custody and control of the said jWTE-JNATiaiaL TE&iltfAL 
I °K®ATDG CO., I.IC. , and the particulars cargo which it is alleged was 
lost, damaged or misdelivered was never in the control or custody of the 
third-party defendant, l ie ROBERTS PROTECTIVE AGEJCY, INC./er solely under 
control and direction of the third-party defendant EITEIIATIOHAL TEKID.’AL 
OPERATLiG CO., INC., 

EIGriTHt That if the plaintiff or third-party plain¬ 
tiff is entitled to recover damages for tne alleged loss of cargo then 
•uch loss would nave been brought about by the negligence or the breach ' 
of contractual obligations on the part of the HiTEMNATIQHAL TERKLiAL 
OFaum.'C CO., INC., in the performance of its duties at Pier 6, Borough 
of Brooklyn and not by any negligence or breac.. of contract on the part 
of the third-party defendant, HeROBERTS PROTECTIVE AG&.Ci, IMG. 

NDiTH: That by reason of the foregoing the third- 
I*rty defendant IlcRDBERTS PROTECTIVE AGB*CY, INC., i 8 entitled to recover 
to the third-party defendant IMTEitiATIO.LAL TEliLJAL OPEfUTIHG CO., LiC., ' 
in and all amounts he may require to j>ay to the plaintiff or third-party 1 
plaintiff and also counsel foes, costs and disbursements expended in the 1 
defense of this action. 

i 

I 

WHKrffiFOiCE, tho third-party defendant, .xROBlATo 
PROTECTIVE AGBiCf, INC., demands Judgment di3.aissing the/^hirJ-party 

I ' 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


j MARUBENI-IIDA (AMERICA) INC. and MURILSFUN LTD., I s - ! 

Plaintiffs, P ^ r> 

P Si ' 

-against- ° | 

SS TOSAHARU MARU, her engines, etc YAMAChtta ? 1 ? 3 

! s S KiTcT gg® 1 K ;V yamashita-shinnihqn^steam- 

CO., INc!, LTD * and TEXAS TRANSPORT & TERMINAL Z3 

r | 

__ Defendants. 

j! YAMASHITA-SHINNIHON STEAMSHIP CO., LTD., “| | C U WSlffjT) 
Third Party Plaintiff, 

-against- /■"" 


INTERNATIONAL TERMINAL OPERATTNP m rwr Y 
Me ROBERTS PROTECTIVEAGENCY? Sc. ’ INC " V d 

__ Third Party Defendants. 


"7( c i sj Cs’SCj 

id 


Third party defendant, McROBERTS PROTECTIVE AGENCY 
IRC.. snsvering th. third party cross-complaint of th, third' 
P«ty defendant, INTERNATIONAL TERMINAL OPERATING CO., INC., 
herein upon information and beliefs 

FIRST! Denies the allegations contained in the 
Paragraph, of th. cross-complaint designated! "TENTH" 4 
"ELEVENTH" except that it is .fitted that th. third party 
defendant, McRCBERTS PROTECTIVE AG^CY. INC., had a contract 
or services on pier . in th. Borough of BrooRlyn, and deniej 

Love to refer to said contract at th. the. the trial 
of this action. 

SECOND! Denies the allegation, contained in the 
paragraphs of the cross-complaint designated! "TWELFTH" 

4 "thirteenth." 

■ . WHEREFORE, defendant, McROBERTS PROTECTIVE AGENCY 

INC., demands Judgment dismissing th, cross-complaint herein, 
with costs. /] sj 

/ _ \ ( /' R0BERT MORRIS 

( I ) ) Ul°“uon P S!f"”*^^ n ^- 

New York, New York, 10038 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


MARUBENI-IIDA (AMERICA) INC. and MARILSPUN LI 

Plaintiffs, 

-against- 


SS TOSAHRU MARU, her engines, etc., YAMASHITA 
SHINNIHON RISEN K.K., YAMASHITA-SHINNIHON 
STEAMSHIP CO., LTD. and TEXAS TRANSPORT & —X 

TERMINAL CO., INC., 

Defendants, 


YAMASHITA-SHINNIHON STEAMSHIP CO., LTD., 

Third Party Plaintiff, 

-against- 

INTERNATIONAL TERMINAL OPERATING CO., INC. and 
MeROBERTS PROTECTIVE AGENCY, INC., 

Third Party Defendants. 

-- -- 


I C 11/ ^ ^ 
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Third Party Defendant, MeROBERTS PROTECTIVE AGENCY, 
INC., answering the third party complaint of the third party 
plaintiff, YAMASHITA-SHINNIHON STEAMSHIP CO., LTD., herein 
upon information and belief: 

FIRST: Denies any knowledge or information thereof 
sufficient to form a belief as to the truth of the allegations 
contained in the paragraphs of the third party complaint 
designated: "FIRST," "SECOND," "FOURTH," "FIFTH" L "SEVENTH. * 
SECOND: Denies the allegations contained in the 
paragraphs of the complaint designated: "SIXTH" except that 1 

I 

it is admitted the third party defendant, McROBERTS PROTECTIVE 
AGENCY, INC., was engaged to provide certain services on 
pi*r and this third party defendant begs leave to refer 
to said contract at the time of the trial of this action. 

THIRD: Denies the allegations contained in the 
patagraphs of the third narty^fcqraplaint designated: "EIGHTH" 

6. "NINTH." \ 

C'O 










AS AND FOR A CROSS COMPLAINT AGAINST 
THE T1URD PARTY DEFENDANT, INTERNATIONAL 
TERMINAL OPERATING CO., INC., THE THIRD 
PARTY DEFENDANT, MeROBERTS PROTECTIVE 
AGENCY. INC.. RESPECTFULLY ALLEGES: 


FOURTH: That if the plaintiffs were caused to 
sustain damages at the time and place set forth in the 

i 

plaintiffs complaint through ary carelessness, recklessness 
and/or negligence other than the plaintiffs' own negligence,' 
carelessness and recklessness, said damages were sustained 
by reason of the primary carelessness, recklessness and 
negligence and/or affirmative acts of omission or commission 
by the third party defendant, INTERNATIONAL TERMINAL 
OPERATING CO., INC., its or their agents, servants and/or 
employees, with the negligence if any on the part of this 
answering third party defendant being secondary and/or 
derivative only. 

FIFTH: That by reason of the foregoing, the 
third party defendant, INTERNATIONAL TERMINAL OPERATING CO., 
INC., will be liable to this answering third party defendant 
in the event and in the amount of recovery herein by the 
plaintiffs or in such amount as the Court or Jury may direct'. 

WHEREFORE, the third party defendant, MeROBERTS 
PROTECTIVE AGENCY, INC., demands a judgment dismissing the 
complaint herein as to this answering third party defendant 
and further demands judgment over and against the third 
party defendant, -INTERNATIONAL TERMINAL OPERATING CO., INC., 
for the amount of any judgment which may be obtained herein I 
by the plaintiffs against this answering third party defendant, 
or in such amount as the Court or Jury may direct together 
with the costs and disbursements of the action. 


. ROBERT MORRIS 


/• ROBERT MORRIS 
'Attorney for Third Party 
Defendant MeROBERTS PRO¬ 
TECTIVE AGENCY, INC. 

Ill Fulton Street 

New York, New York, 10038 1 
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UNITED STATES DISTRICT COURT 
j SOUTHERN DISTRICT OF NEW YORK 


I 


TOYOMENKA, INC., 

Plaintiff, 

- against - 

S.S. "TOSAHARU MARU", her engines, 
boilers, etc., 

- and against - 

YAMASHITA-SHINNIHON STEAMSHIP 
CO., LTD. d/b/a Y.S. LINE, 

Defendant § Third 
Party Plaintiff, 

* against - 

INTERNATIONAL TERMINAL OPERATING 

Arcwri NC ;JJ nd McR0BER TS PROTECTIVE 
AGENCY, INC., 
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Third Party 
Defendants. 


MARUBENI-IIDA 
MURILSPUN LTD. 


(AMERICA) 


X 


INC. and 


PRE-TRIAL ORDER 


Plaintiffs, 

- against - 

S.S. "TOSAHARU MARU", her engines 
boilers, etc. 


- and against - 

YAMASHITA-SHINNIHON KISEN K.K. 
YAMASmTA-SHINN 1 HON STEAMSHIP CO. 
LTD. and TEXAS TRANSPORT § TERMIN 
CO., INC., 
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- and - 

YAMASHITA-SHINNIHON STEAMSHIP CO., LTD.’ 

Third Party 
Plaintiff : 

- against - : 

INTERNATIONAL TERMINAL OPERATING : 

CO., INC., and McROBERTS PROTECTIVE 
AGENCY, INC., : 

Third Party . : 

Defendants. 

.X 


On June 5, 1973 the parties to this action 
or their attorneys appeared before the Court at a pre¬ 
trial conference, pursuant to local Calendar Rules 6 and 13 
and Rule 16 of the Federal Rules of Civil Procedure, and 
at subsequent meetings among counsel, the following 
action was taken: 

1. The pleadings were agreed to be deemed 
amended in accordance with the framing of the issues of 
this action in paragraph 7 of this pre-trial order, and 
further amended to include the third party defendants 
International Terminal Operating Co., Inc. and McRoberts 
Protective Agency, Inc. as parties defendant of the 
plaintiffs Toyomenka, Inc., Marubeni-Iida (America), Inc. 
and Murilspun, Ltd. in their respective actions. 
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2. The parties agr^e that the trial of 

this action shall be based upon this order and upon the 
pleadings as amended. 

3. (a) The parties stipulated that the following 
facts are not in dispute in this action (each party 
reserving the right to object to the materiality of any 
such stipulated fact and its relevancy to the issues) : 

(1) The jurisdiction of this Honorable Court. 

(2) The defendant Yamashita-Shinnihon 
Steamship Co., Ltd., doing business as and hereinafter 
referred to as, Y.S. Line, in June, July and August of 
1970 was engaged in the business as an ocean carrier 
of merchandise for hive. 

(3) Yamashita-Shinnihon Kisen K.K. was the 
owner of .the vessel S.S. "TOSAHARU MARU" and Yamashita- 
Shinnihon Steamship Co., Ltd. was the operator of the 
vessel S.S. "TOSAHARU MARU" in June, July and August of 1970. 

(4) That, on or about June 30, 1970 at Yokohama, 
Japan, there were delivered to the defendant Y.S. Line and 
the S.S. "TOSAHARU MARU" two shipments of woolen piece goods 
totaling 32 cartons, more particularly described on Bills 

of Lading YN-133, 14 cartons, and YN-134, 18 cartons, for 
carriage to the Port of New York, for delivery to the order 
of plaintiff, Toyomenka, Inc. and further on or a^ut June 
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26, 1970 at Kobe there was delivered to the defendant Y.S. 
Line and the S.S. "TOSAHARU MARU" a shipment consisting of 
16 bales woolen piece goods more particularly described-on 
Bill of Lading KN-99 dated June 26, 1970, 16 bales of woolen 
piece goods for carriage to New York to the order of 
Murilspun, L’d. 

(5) That Y.S. Line issued the three bills 
of lading covering the shipments described in paragraph 4 
hereof in the ordinary course of business. 

(6) That the defendant International Terminal 
Operating Co., Inc., hereinafter referred to as I.T.O., was 
and still is engaged in the business of discharging and 

s loadin 8 cargo and the storing of such cargo at its pier 
and shed facility until delivery of same is made to the 
proper parties. 

(7) That I.T.O. performed the aforesaid 
functions for Y.S. Line pursuant to a contract between 
the two parties. 

(8) That the defendant McRoberts Protective 
Agency, Inc., hereinafter referred to as McRoberts, is 
engaged, among other things, in providing pier security at 
Pier 6, Brooklyn, and performed such duties pursuant to 
contract between it and I.T.O. 

(9) That on or about July 27, 1970, the 
S.S. "TOSAHARU MARU" docked at Pier 6, Brooklyn. 
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(10) In August, 1970, plaintiffs, through 
their agents attempted to pick up the shipments called 
for on bills of lading YN-133, YN-134 and KN-99, but 
delivery was made of only two cartons out of 14 on bill 
of lading YN-133, only two cartons out of 18 on bill of 
lading YN-134 and one bale out of 16 bales out of bill 
of lading KN-99. 


(11) To date, the 43 missing cartons and bales 
from the three bills of lading have not been received by 
plaintiffs although duly demanded. 

. (12) That the shipments herein moved subject 

to the United States Carriage of Goods by Sea Act. 

(13) It is stipulated that the value of the 
goods not delivered herein which are the subject matter 
of this suit are as follows: 


(a) Plaintiff Toyomenka, Inc.'s damages 

are the following: 

NON DELIVERY 


Ex B/L YN-133 (156) 
12 cartons 


woolen piece goods 
Freight 
Duty 


$7,688.16 

136.00 

3,856.59 


Ex B/L YN-134 (157) 

16 cartons woolen piece goods 

Duty 


$11,680.75 


$11,595.25 

5,565.72 


$17.160.97 

$28,841.72 
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plus interest and costs, including the proving of facts 
not admitted in the Request to Admit, including reasonable 
attorneys fees, plus interest and costs. 

(b) Plaintiffs Marubeni-Iida (America), 
Inc. and Murilspun, Ltd.'s damages are the following: 

NON DELIVERY 


Ex B/L KN-99 


1 

bale #513 

327.5 yards at $2.14/vard 

CIF 

$700.85 




Duty 


313.63 


5 

bales 


II 

$5,024.49 

$1,014.48 



If 


2,248.51 


2 

bales 


• t 

$2,084.11 

7,273.00 



ft 


932.66 


2 

bales 


ft 

$1,511.25 

3,016.77 



ft 


676.30 


5 

bales 


ft 

$4,710.37 

2,187.55 



tl 


2,107.94 







6,818.31 






$20,310.11 


plus interest and costs, including + he proving of facts 


not admitted in the Request to Admit, including reasonable 
attorneys fees, plus interest and costs. 

3(b). It is the plaintiffs' contentions that the 

s 

18 cartons on bill of lading YN-134, 14 cartons on bill 
of lading YN-133 and 16 bales of woolen piece goods on bill 
of lading KN-99 were delivered to the defendant Y.S. Line 
and the vessel S.S. "TOSAHARU MARU” complete and in good 
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order and condition and that when delivery was called for 
by the plaintiffs, Y.S. Line breached its contract of carriage 
to the plaintiffs in that it failed to make delivery of the 
complete shipments, but rather delivered only 2 cartons out 
of 14 on bill of lading YN-133, only 2 cartons out of 18 

on bill of lading YN-134 and 1 bale out of 16 bales on bill 
of lading KN-99. 

j 

It is the plaintiffs further contention that if 
this Honorable Court deems that the loss of the aforesaid cartons 
and bales was due to the negligence of defendant McRoberts, that 
said defendant is not entitled to the limitation of liability ! 

of $500.00 per package provided for in the Y.S. Line bill 
of lading. 

3(c) (1) It is defendant Y.S. Line’s contention 

that: 

(a) The pre-trial testimony and 
delivery records establish that all of the cartons on 
bills of lading YN-133 and YN-134 and all but one bale 
on bill of lading KN-99 were discharged by I.T.O. from 
the vessel to the Pier. 

(b) Liability of Y.S. Line herein 
is limited to $500.00 per package/bale. 

(c) Delivery of the plaintiffs’ 
shipments was constructively made by Y.S. Line. 

| 

I 

I 
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(d) If plaintiffs sustained any 
losses herein, same were the result of the negligence 
and breach of contract of the third party defendants, 

I.T.O. and McRoberts, and Y.S. Line is entitled to complete 
indemnity including counsel fees and expenses from I.T.O. 

(2) It is the contention of defendant I.T.O. 
rtat the sole cause of the loss of the cartons and bales which 
are the subject of this consolidated action was the negligence 
and breach of contractual obligations of third-party 
defendant. McRoberts Protective Agency, I„ c ., in per¬ 
forming the security services for which they had been 
engaged to perform at Pier 6, Brooklyn Port Authority. ' 

Third-party defendant, I.T.O., further contends 
that it did not commit any acts of negligence or any 
breach of contractual obligations owed to any party to 
this litigation in the performance of its duties at 
Pier 6, Brooklyn Port Authority. 

(3) It is the contention of defendant 
McRoberts that it denies any custody or control, and 
further alleges that it was not careless or negligent in 
any manner or way. or breached any contract or agreement 
and that it was responsible in any way for the alleged loss 

of the goods as claimed by the plaintiffs. Nor does it concede 
that the plaintiffs were damaged in the amount claimed. 

Furthermore, the third-party defendant asserts that 
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if there was any loss or mis-delivery of the goods after 
they passed out of the hands of the shippers, and it is adjudged 
that this loss occured through the fault of the third- 
party defendants, then such loss or mis-delivery was the 
fault of the third-party defendant, International Terminal 
Operating Co., Inc., through their carelessness, negligence 
or breach of contractual duty towards the plaintiffs without 
fault on'the part of McRoberts and the latter is entitled 
to claim over against them in such amount. 

McRoberts further contends that it fulfilled 
all the terms of its agreement with I.T.O., the substance 
of which its wishes refers to at the time of trial. 

4(a). The exhibits which each party now expects 
to offer at trial are those identified herein. Should any 
party hereafter decide to offer additional exhibits, prompt 
notice of that fact shall be given to each other party and 
to the Court by serving and filing a supplemental pre-trial 
order. 

(b) The exhibits plaintiffs, TOYOMENKA, INC. 
and MARUBENI-IIDA (AMERICA), INC. and MURILSPUN, LTD. intend 
to offer into evidence at the time of trial are the following: 

(1) Bills of lading covering all shipments 

herein. 

(2) Commercial invoices and packing lists. 

(3) Mate's receipt. 

- 9 - 
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(4) Logs. 

(5) Delivery receipts. 

(6) I.T.O.'s report of cargo non-landed 
dated July 29, 1970. 

(7) I.T.C.'s damage report dated August 
5, 1970 (both sides). 

(8) I.T.O.'s sorting book. 

(9) I.T.O.'s missing cargo report. 

(10) Security Bureau report. 

^(11)- Depositions of Y.S. Line, I.T.O. and 

McRoberts. 

(o'* The exhibits defendant Yamashita-Shinnihon 
Steamship Co., Ltd. intends to offer into evidence at the 
time of trial are the following: 


(d) The exhibits third party defendant International 
Terminal Operating Co., Inc. intends to offer into evidence 

at the time of trial are the following: 

I.T.O. does not intend to offer any exhibits 
at the trial at this time, but reserves its right to do so 
depending upon developments at the time of trial. 

| 

(e) The exhibits third party defendant McRoberts 
Protective Agency, Inc. intends to offer into evidence 

I 

37<u 
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at the time of trial are the following: 

Records and documents of McRoberts per¬ 
taining to storage of goods and presence of personnel. 

5. The witnesses all parties intend to 
call are listed herein. Should any party decide to call 
any additional witnesses, prompt notice of their identity 
shall be given to each other party and to the Court. 

The party shall set forth the reason why the witness 
was not previously identified. 

(a) Plaintiff Toyomenka, Inc., intends to call 
as its witness: 

John Quirolo 

(b) Plaintiffs Marubeni and Murilspun intend to 
call as their witness: 

An officer. 

(c) Defendant Yamashita-Shinnihon Steamship 
Co., Ltd. intends to call as its witnesses: 


(d) Third Party Defendant, I.T.O. intends 
to call as its witness: 

George Markwalter 


(e) Third Party Defendant, McRoberts intends 
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to call as its witnesses: 


William J. McRoberts 
Robert Bell 

6. The parties also agreed on the following 

matters: 

(a) Plaintiffs Toyomenka, Marubeni and Murilspun 
at this time expect to require a total of one-half trial day. 

(b) Defendant Y.S. Line at this time 
expects to require one-half trial day. 

(c) Defendant I.T.O. at this time expects 
to require one. trial day. ' 

(d) Third party defendant McP.oberts at 
this time expects to require one trial day. 

7. The issues to be tried by this Court are 
as follows: 

Ca) Based on depositions taken heretofore of the 
party defendants and records, the defendant Y.S. Line received 
the entire contents of the three hills of lading and defendants 
fa.led to deliver the aforesaid portions claimed herein; 
however, if it is found that the loss was the result of the 
negligence of third party defendant McRoberts Protective 

Agency, Inc., whether the $500.00 per package limitation 
is available to said defendant. 

(b) Whether any negligence and breach of 
contractual obligations defendant International Terminal 


39a. ' 
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Operating Company, Inc. had with defendant Y.S. Line 
was a proximate cause of the loss of the cartons and 
bales herein. 

(c) Whether any negligence and breach of 
contractual obligations defendant McRoberts Protective Agency 
Inc. had with defendant International Terminal Operating 
Company, Inc. was a proximate cause of the loss of the 
cartons and bales herein. 

(d) Whether any negligence and breach of 
contractual obligations defendant International Terminal 
Operating Company, Inc. had with defendant McRoberts 
Protective Agency, Inc. was a proximate cause of the loss 

of the cartons and bales herein. 

« 

(e) Whether this Honorable Court has subject 
matter jurisdiction in the direct action based on negligence 
as amended by this Order, between the plaintiffs herein 

and McRoberts. 

(f) Whether the statute of limitations has 
run viz-a-viz the plaintiffs herein as against the defendant 
and third party defendant McRoberts. 

(g) Whether I.T.O. is entitled to the 
benefit of the $500.00 per package limitation pursuant 
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J. ROBERT MORRIS 
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torneys for Defendant, 
cROBERTS PROTECTIVE AGENCY, INC 
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-and against- 

YAMASHITA-SHINNIHON STEAMSHIP CO,. 
LTD., d/b/a Y.S. LINE, * 
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Notice Is hereby given that TOYOMENKA, INC., 
MARUBENI-IIDA (AMERICA), INC. and MURILSPUN LTD., 
plaintiff, above named, hereby appeal to the United Statea 
Court of Appeals for the Second Circuit from the final 
Judgment of the Honorable Kevin Thomas Duffy, United 
States District Judge entered in this action on the 
3rd day of Septejnber, 1974. 


Septerabor 16 , 1974 
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120 Broadway, New York, New York 10005 

MESSRS. HILL, BETTS & NASH 
* ttoraey3 for Third-Party Defendant 
INTERNATIONAL TERMINAL OPERATING CO. INC. 

One World Trade Center, New York, New York 100^8 

J. ROBERT MORRIS, ESQ. 

Attorney for Third-Party Defendant 
MoflD BERTS PROTECTIVE AGENCY, INC. 
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Notice Is hereby given that YAMASHITA-SHINNIHON STEAM- 
S1{IP CO., LTD., the defendant and third-party plaintiff above 
named, hereby cross-appeals to the United States Court of Appeals 
for the Second Circuit from so much of the final judgment of 
the Honorable Kevin Thomas Duffy, United States District Judge, 
entered in this action on the 3rd day of September 1974 which ns 
stated in the opinion upon which said Judgment is based denied 
the portion of the claim of the said defendant and third party 
plaintiff for indemnity damages constituting its expenditures 
of counsel fees and disbursements in defense of the action and 
which, upon reconsideration reaffirmed the original decision 
denying such portion of its claim order entered September 11 , 1974 
Dated: New York, New York, October 8 , 1974 
TO: >7 —■y 
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| VINCENT BERG & RUSSO, ESQS. KIREftP 

; Attorneys for Plaintiff 
TOYOMENKA, INC. V * 

127 John Street JXto rtJev 

[ New York, New York IOO 38 YAMASHIT 

HILL, RIVKINS, CAREY, 120*Broa 

LOESBERG & O'BRIEN, ESQS. New York 

Attorneys for Plaintiffs 
MARUBENI-IIDA (AMERICA) 

INC. and MURILSPUN, LTD. 

96 Pulton Street 

New York, New York IOO 38 

J. ROBERT MORRIS 
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HILL, BETTS & NASH, ESQS. 

Attorneys for Third-Party Defendant 
INTERNATIONAL TERMINAL OPERATING CO.. INC 
One World Trade Center * 
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CO., LTD. 

120 Broadway 
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Defendant & Third- 
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Notice is hereby given that International Terminal 
Operating Co., Inc., third-party defendant in the above entitled 
actions, hereby cross-appeals to the United States Court of 
Appeals for the Second Circuit from that part of the final 
Judgment of the Honorable Kevin Thomas Duffy, United States 
District Judge, entered September 3, 1974 and Judge Duffy’s 
reaffirmance of his decision on reconsideration entered September ' 
11, 197^ which denied counsel fees in favor of International 
Terminal Operating Co., Inc. as against co-third-party defendant, 
McRoberts Protective Agency, Inc. 

Dated: New York, New York 
October 9, 1974 
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